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ANSWERS - 


ron 


Jonx PA TON, Stabler i in the Graſs 
market of E al ee 


8 THE 


P »ETITION of George Moe Merebant 
es E e 


with AAR Begbie wright in Edinburgh, in a 
-quantity of timber, and they granted their conjunct bill 176 "4 
for the price thereof, amounting to the ſum of 150 /. 
Sterling payable at Candlemas thereafter. 

Ar the term of payment the reſpondent paid up his 
| ſhare. of the bill; but Patrick B-gbie, the other debitor, 
having failed, diligence was ulcd, a horning being exe- 
cuted againſt Begbie upon the 27h March 1766, and an 
arreſtment uſed in the hands of William Jamiſon maſon 
in Edinburgh, who was debtor to Os by Fer 
note, for the ſum of 23 J. 107, Skerlin 8. 


HE reſſ zondent, in the 1764, bai) joint purchaſer 5 oy 
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and to take an aſſignatiom to the ding 
as poſlible'ts operate his relief. 8 


The elpondt e as ke” was e debior in the bill 
with Beg gbie, thought it adviſeable to pay up t 


ce, in der as far 


7 


Notwithſtanding the hor ning tet; had been ee . 
ed againſt Mr Begbie, he was pleaſed, very improperly, to 


indorſe away to the petitioner the promiſſory note due 


by Jamiſon, and it is ſtrong fuſp ected, that this indorſ- 
ation was not granted till 5 the date of: the arreſt- 


| ment; and by the declaration of che notar: y public, em- 


ployed by the petitioner to | protbſt the 


omilory note,. 


it is certain, it was blank at the time of taking the Pros 
teſt. | 


Upon a multiple-poinding miſe at the inſtance of Jami- 


ſon, the debtor in the promiſſoty note, a competition a- 
roſe betwixt the, petitioner and the reſpondent; the 


former pleading a Preference upon the blank indorſation 


made by Begbie o him of the promiſſory note, after the 


execution of the horning 
mentioned; the latter 


and in the manner already 


eading a preferable right upon 
the horning executed againſt Begbie, and the arreſtment 


uſed i in the hands of Jamiſon upon the 2d April 1766. 


The Lord Eliock Ordinary, by two interlocutors, has: 


 decerned in favour of the reſpondent; which interlocutors, - 
as recited in the petition, being brought under review of 


your Lordſhips, the following anſwers are e ſub- 
mitted. 


The bone preference has Bob maintained 1 upon 


the three following grounds, 19, That the indorſation 
to a promiſſory note unintimated to the debtor, cannot 
be allowed to 0 with an arreſtment duly uſed in 
18 the hands of the debtor. 24, That the indorſation be- 


ing blank, was n fl upon the act 1696, chap. 25. 3r1o, 


3 is no evidence produced when the indorfation was 


granted, 


granted, and it probably lad. derte to the reſpon- 
dent's arreſtment. . 5 ney 
Ihe petitioner has impugned thoſe different propoſi- 
tions, which the reſpondent ſhall endeavour to ſupport in 
eren 8 
With reſpect to the firft, various attempts have been 
often made to communicate the privileges of bills of 
exchange to promiſſory notes; but theſe attempts have 
hitherto proved unſucceſsful, as there is no law, and ap- 
way to be no expediency, why ſuch an extenſion ſhould 
be made. Promiſſory notes are at this. day as diſtinct 
from bills of exchange, as a formal bond or any other ſe- 
curity. Bills of exchange-are drawn in a very. particu- 
lar form, ſubject to very ſtrict negotiations, and, from 
the favour of commerce, are endowed with very ſingular 
and extraordinary privileges. A promiſſory note is dif- 
ferent in every particular: Thus in a bill, it is unlawful 
to ſtipulate intereſt from the date. This is always done 
in a promiſſory note. A bill has the privilege by ſtatute 
of ſummary execution; but this is denied to promiſſory 
notes: and the reſpondent ſhall have occaſion to ſhow, 
chat not only. the ſtatutory privileges, but likeways theſe 
granted at common law, independent of ſtatute, are de- 


nied to promiſſory notes Fo 
And indeed no earthly reaſon occurs, or has been ſu ggeſ- 
ted, why thoſe writings and ſecurities, ſo different in their 
nature and effects, ſhould be blended together. It re- 

quired the. authority of the ſtatute 1696, to extend the 
privilege of bills of exchange, properly lo called, to in- 
land bills, and yet the doctrine now pled by the petition- 
er goes the length of making a new extenſion to another 


ſpecies of writing, diſtin& either from proper bills of 


exchange, or inland bills; and all this without any authori- 
ty, even without any neceſſity or expediency. a. 


For it will +eagily. oofurtts your Lordſhips, that no 
caſe whatever can occur, where it is neceſſary; or proper, 
that obligations in writing ſhould paſs. from hand to hand 
as money; but that Freten, be effectuated by writ- 
ings, either in the form of a proper bill of exchange, or 

an inland bill, which are authorized both by law and 

practice: And if this is the caſe, there can be no occaſion 
for the introduction of new kinds of forms of writing for 
the ſame purpoſe; as 4 Variety of different forms can 
have no other effect, than to create confuſion and per- 

plexity in mercantile tranſactions, and the diligence of 


..- the law conſequent thereu pon 
. A s to what is ſaid by the petitioner, that it may be 
«* often requiſite to have an obligation for a ſum of money, 
not intended for a laſting ſecurity, or to bear annual- 
. © rent, which every bill does by law; and that a bill is a 
18 very meet ſecurity, whereas a promiſſory note is ex- 
© © tremely imple.” Theſe arguments, when duly” con. 
_- | ſidered, will not weigh with your Lordſhips; for it muſt 
01 readily occur, that where the intention is only to take a 
i temporary ſecurity from a perſon, in whoſe hands money 
may be put with an intention ſoon to be uplifted, the 
1 promiſſory note will anſwer the purpoſe extremely well, 
—_. -. without this neceſſity of communicating to it any of the 
hl extraordinary privileges of a bill of exchtnge. Theſe 
(Pp ᷑ivileges are only invented and calulated for the pur- 
wn poſe of paſſing theſe bills from hand'to hand, in the way. 
1 of money or caſh.: But this is not the view or intention, 
| Le of a perion who lends his money for a ſhort time, and. 
therefore only rakes a temporary ſecurity in the form of a 
- promiſſory note, In ſhort, with regard to every perſon, 
ſl who takes a promiſſory note as @ temporary, document 
1 of debt, which is the only real and proper purpoſe of, 
67777 mg necelſicy #baiTyer. to eogow (ety, 
with the extraordinary privileges beſtowed upon bills of 
e e exchange; 


exchange; and with.regard to thoſe who mean ſomething 
mygre than 2 temporary document of debt, and who 
dere to tranſmit theſ: documents from hand to hand, it 
18 highly proper and expedient, that perſons who have 
ſuch views, ſhould be reſtricted to the proper form of 
bills of exchange, known and cſtabliſhed by the law and 
and. practice at che country. © © | 
Ihe petitioner mentions a cafe to your Lordſhips (6 
late as the 1708, where you were ſo jealous of the exten- 
ſion which is now contended for, that you even rc{uled to 
_ diſpenſe with the legal folemnitics of writings required 
by law. Indeed, he mentions another caſe, Where you, 
Lordſhips, a few, years afterwards, went into a different 
7 opinion ; but whatever, from reaſons of expediency, in the 
lame way as in miſſives in re mercatoria, you might do as 
to that particular, the rel} ondent is adviſed, there is 
neither law nor practice of this Court to authorize the 
doctrine. the petitioner now contends for. 
It is faid, -*© that it has been always held as law, that 


” 
my . e 


8 „ „„ His oo | af 111 NED TIS 
* promilfory notes were tran{millible by indorſation; aud 
r gw SI's a tj hi og) N as FAY TAP 
„it is further Maid, it was ſo decided in 1757, John Clark- 
« fon merchant in Edinburgh contra John Wauchope incr- 
« chant in Edinburgh, when it was alſo found, that ic was 
* Not. competent for the debtor to prove payment againſt. 


25 A "es as ALAN AASBITL  LUSS: - ad FF | 
* the-onerous indorſee, by the oath of, the indorſer,” _ 
With regard to the, gegilions gs it is neither collected, nor 


i . ” . 1 EA —— EY. I 34; x 3 Pew. » 4 WET 
the reſpondent poſſeſt of ene papers upon which 
it proceeded, he can ſay nothing as to the merits of the 
deciſion, or the circumſtances which attended it. But, as 
 to.the laſt point faid to be determined by it, he will be 
orgiyen to diſpute the authority of it till further exi- 
dence is produced, as it ſeems rather repugnant to the 
principles of law mare eſpecially, as the reſpondent can 


* * 


maintain this under the authority of your Lordſhips, in 


the decifion Bundie conrra , ennedy of Culztan, 12th 
eee nns eb 
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der the authority of that decifion, even alth 


writing Gif; Jo nullt Aud therefore, inthe ſame 0 


: pleatly executed in terms | aw. 4 1 1 ws If 


of exchange. The contrary Has been determifie« 


F ebrudry 15 I ther it was. in Weta. 4e That * 
per note has not the e of 4 bill of ex- 


„ change; and therefore ſuch a note, in the perſon. of an 
indorſee, found compenſate by the indorſet's debt.” 


And as to the firſt part of the doctrine maint tained un- 


ough: true, 
it would not hurt the argument now maintained: By; the 


reſpondent; for your Lordifips having once found; that 
Easier notes themſelves did not require the gal ſo- 


ities of writings, it would: not be extraordinary if 


you ſhould likeways have determined, that tuch 18 


could be tranſmitted Wi ; jolt: the neceſſity of a'form 
ſignation : But it 8a very different queſfion, er 4 


writing is totally null, or What ſhalt be the ce of it 1 in 
A competition with other, writing K+ 


itſelf is not valid in a compe lten, 1 87 other v engs, or 


diligence compleated previous to the intimation ;. bor it 
does not from "thence follow, chat the aflignar 


har 
alt lion 25 our Eordſhips denn Have! derermmiged,” a 
pre TY note could be 'tranf mitted * by indorfation- 


without a formal aſſignation, it does not Weder follow, 


that mack” a tranſmiſſion hy ink Orfation Was to Have a 
greater effect than a trahfm lion By a forr 


gal aſſtgrratiqn; 
or, in other words” chat an 1 1 Hema Was | 


to be preferred'to the Uiligence her. Exedjvors, 3 om. . 


Such privilege has indeed deen confetrelt upon Wn 
indorſation of proper bills of exchange, but has never 
been extet ded to promiſſory notes, w nch, as Has hee 
already ſhown, are not bills hs Keren and are intend- 
ed and calculated. for very: different purp: {es alan bills 


in tlie caſe Forbes contra Te 2d February 1739; men- 
Ude 15 che MI * „„ IM ariſen 
. etwixt. 


7 

bettet a pirbon who By got right by indorſation to a 
promiſſory note, upon the 28th Auguſt, and a creditor 
ho had uſed an arreſtment on the 7th of September 
_ thereafter, the arreſtment was preferred; and upon this 
preciſe' footing, that the privitege of being tranſmitted 
y indorfation alone, ſo as to exclude compenſation and 
arreſtment, G'c. was confined to bills of exchange, and 
could not be extended to promiſſory notes. 

This deciſion ſeems agreeable to the true and genuine 
e ob of law, and has not, fo far as the reſpondent 
knows, been counter-acted by any other judgment of the 
Court: and by it it appears, that ſomething more was 
derermined than the petitioner admits of; for not only 
is it found, that arreſtment was competent, but likeways, 


that the arreſter was preferable to the indorſte. And in- 


deed, what is mentioned by the petitioner, namely, 


that it was taken for granted, in the pleadings in that 


_ Eaſe, that promiſſory notes are tranſmiſſible by indorſa- 
tion, aids the reſpondent's argument in this cauſe, in ſo 
far as it ſhows, that the Court, although taking it for 

ranted that a promiſſory note was tranſiniſfible by in- 
dorfation, ſtill they were of opinion, and found that, 
though tranſmiſſible by indorſation, ſtill it could not ex- 
clude the preferable diligence by arreſtment. 

N he ſecond point, which the petitioner ſubmits to the re- 
view of your Lordfhips, is the reſpondent's argument 
pon the act of TN oa 1696, cap. 25. 

Upon this head, the reſpondent thinks it unneceſſary 
to trouble your Lordſhips with many words, as the que- 
ſtion muſt intirely depend upon reading the words of the 
act of parliament itſelf; and from them the reſpondent 
_ dves humbly contend, upon the admiſſion of the petition- 
er Himfelf that the indorſation was blank when granted, 
that the indorſation itſelf is abſolutely null;; for the on- 


ly exception in the act-reſpects the indorfation of bills of 
exchange, 


8.5 

exchange, and notes of lee 0 campany but the pro- 
1 note in queſtion, ! is not the ind e n of a bill 
of exchange ; and far leſs can the note of Jamiſon, the 

maſon, be c alled the note of a trading company. 

The petitioner's argument, in anſwer to this plea, leni, | 
when properly examined, to reſolve. into the. lame argu- 
ment which the reſpondent has already taken occaſſon 
to refute, namely, that promiſſory. Notes areto'be*Con- 
ſidered in the ſame light as inland bills of exchangez.and 

when the words of the law are ſo expreſs, it is in Val to 
argue from analogy. The Jaw. has fad, bills of ex- $ 
change, and the notes of a trading company; and as this 
note falls under neither of thoſe denominations, it does 
not fall under the exception, and therefore muſt fall un- 
der the fanctioi of the law: : Nor will the ractice men- 
tianed by the petitioner | be of any avail ; bor or, according 

to his own ſhowing, the practice -of the country has too 
often confounded the nature of bills of exchange and 
Pr Notes ; and vet, when the queſtions come be- 
fore your Lordihips, yo do not fail properly to aſcer- 
tain the difference of the one from the other. 

The laſt point for the conſideration of your Lordſhips, 

is the 5 offered to ſhew, - that the petitioner's 
indorſation, though blank, was, a 'M date to FRg . 
ſpondent's arreſtment. 

From a caſe, 15th July. thoo: Roſſe. e, not e Wl 
only curſorily mentioned in the pleadings of another caſe, 
Paterſon contra M*Caulay, gth Deeember 1742, the x petiti- 
oner inſinuates, that the onus probandi ought to lye upon 
the reſpondent, in order, to ſhow'that he indorſation. was 
5 of a date poſterior to the arreſtment. SKIES e 437; 
© But the reſpondent cannot admit aul Wige 85 As. 
to the caſe of Roſlie, it not being collected, the reſpon- 
dent cannot know the circumſtances: of that caſe: So tar 


e Wp the en 5 as mentioned by. per 
| tioner 


1254. „ 
- 


tioner himſelf, that the oor there reſpected bills of 
exchange, which, in eye of law, being conſidered as mo- 
ney, and paſling from hand to hand by indorſation, in 
the ſame manner as caſh, your Lordſhips might very 
naturally preſume the indorſation to be of the date of 
the bill, without enquiring accurately into its real date : 
But the caſe is different with regard to the indorſation 
of a promulſory note, which, though it may be tranſmiſ- 
ible by indorſation, ſtill the indorſation is defeaſible, by 
diligence previouſly compleated; and therefore, in a 
competition, it is neceſſary -for the indorſee to ſhow, that 
the indorſation was of a date prior to the arreſtment, 
elſe, upon the ſound principles of the law, it muſt be pre- 
lumed not to have been granted till after the date of che 
arreſtment, and with a fraudulent purpoſe to diſappoint 
that diligence. . V 
So ſenſible was the petitioner of this before the Lord 
Ordinary, that he demanded a diligence to recover evi- 
| dence, and inſiſted ſtrenuouſly, that the evidence reco- 
vered was ſufficient to prove the date of the indorſation 
= 50 prior to that of the arreſtment; and the ſame evidence 
is again mentioned to your Lordſhips in the cloſe of the 
Oo AG ee ̃ ͤ ͤ . 5 
Tauhe firſt piece of evidence adduced, is a receipt grant- 
ed by the petitioner, acknowledging he did receive the 
indorſation, and promiſing to ſtate payments he ſhould 
recover in conſequence thereof, to account of a former 
debt due to him by Begbie. The receipt bears date the 
1ſt of April, and the reſpondent's arreſtment was not 
executed till the ad of that month. _ 1 
The objections that lye againſt this piece of evidence, 
are extreamly obvious: This receipt is granted by the 
titioner himſelf; it can therefore bear no faith againſt 
the reſpoudenr, or againſt any one elſe, being, in fact, 
nothing more than a man's own aſlertion in his own fa- 
r E pos. 


| | 10 
yours. And as to its ** A by Begbie, as it is 
not ſigned before witneſles, it cannot prove its date in 
competition with other creditors. The reſpondent is in- 
8 _ Litled to lay hold of the legal preſumption, that the re- 
8 - ceipt granted to Begbie, as not ſigned before witneſſes; 
E Was not truly granted till ſometime after his diligence, 
although the deed itſelf bears ar prion date. Unbeſs a pre- 
ſumption of this kind was eſtabliſhed, it would be in the 
power of a debitor, whenever he had a mind, by private 
deeds, to which he may affi x any date that he pleaſes, to 
diſappoint the moſt format diligence of. anterior credir 


tors. r e TINY 
he ſecond piece of evidence: deſerves All 30 en 
tion than this; it is an entry in the petitioner's books, 


where the indorfation 1 15 mentioned: as of the iſt April. 
If a perſon' s aſſertion, in his own+books, is to. be held az 
evidence in his favours, your Lordſhips eule, never 
want a ſufficient proof in a queſtion of this nature: Mhere- 
cver a creditor receives a conveyance from the common 
debitor, in order to diſappoint the prior diligence ot ano- 
ther creditor, the preſumption is, that he will always 
take the precaution. to model his own. books, Which are 
intirely under his power, in ſuch.a manner, as that they 
hall not rife up in judgment againſt him. 
With regard to the third and laſh: ſpecies. £1 8 
d. in this caſe, namely, the oath Fa: Mr Begbie, it, 
with great ſubmiſſion, cannot be liſtened to by y our Lord- 
ſhips: So much has the law diſregarded. the 3 words 
and actions of a bankrupt, 1 in queſtions where his credi- 
tors may be concerned, it has been often doubted and 
debated in this Court, aner an arreſtee was intitled to 
the benefit of the bankrupt's oath, in order to defend 
bimſelf in proceſſes of forth- coming at the inſtance of the 
bankrupt's creditors. In ſuch a caſe, the claim of the 


arreſtee to the oath of the common debitor, was ſtrongly 
founded _ 


a 


petitioner can repreſent this matter, Mr Begbie has ſhown 


(1) 


founded in juſtice; for, if the common debitor had not 


been bankrupt, the arreſtee would undoubtedly have 
been intitled, like every other creditor, to prove the ex- 
tinction of his debt by the oath of his party, either in the 


way of payment or compenſation; and it would be ex- 


tremely hard, if, without any fault of his own, he ſhould 


be deprived of that benefit, by the after contraction of 


debts, or the ſupervenient bankruptcy of his creditor ; 
more cſpecially, as the intereſt of the creditors did in no 


thape ſtand in oppoſition to ſuch a mean of proof, it be- 


ing clearly the intereſt of the common debitor, rather to 
increaſe than diminiſh the funds for the payment of his 
Meet e 


% 


Upon theſe grounds, in a queſtion betwixt an arreſtee 


and the creditors, with regard to the extent of the debi- 
tor's funds, your Lordſhips, after much debate, have al- 
lowed the oath of a common debitor to be received as the 
bath of party; but ſo far as the reſpondent can obſerve, 
your Eordſhips have, in no cale, allowed the teſtimony 
of a bankrupt to be received, to determine the preference 
in a competition amongſt his on creditors; for, in ſuch a 
caſe, his oath is not that of a party, but the teſtimony of 
a moſt ſuſpicious witneſs. 9 1 5 


* 


And, in the preſent queſtion, the oath of Mr Begbie is 


peculiarly ſuſpicious, in whatever light the fact ſtands; 
for it will be obſerved, that by his conduct he has ſhown 
a very ſtrong leaning to the intereſt of the petitioner, 
for nothing elſe could have prompted him to do ſo impro- 


per a thing, as to indorſe away, or aſſign any of his 


funds, in favour of one creditor to the prejudice of ano- 
ther, who had already executed a horning againſt him, 


and was in the courſe of compleating his diligence. 
Your Lordſhips will therefore obſerve, that, even in the 
moſt favourable point of view either Mr Begbie or the 


Y , ( 1 FS 
an improper keeneſs, MEAS. 9. a ſuſpicious witneſs in 
favour of the petitioner, to whom, agreeable to their Wu 
hypotheſis, the indorſation was made after the execution 
ok the horning: But, agreeable to the hypotheſis of the 
reſpondent, the conduct of Mr Begbie is ſomething worſe 
than improper; it is highly fraudulent and illegal: for if 
the indorſation was not delivered by Begbie, till after the 
arreſtment had actually been uſed in the hands of Jami- 
ſon, the conduct of Begbie is altogether unjuſtifiable; 
and therefore as, in this view of the cauſe, the queſtion 
is, whether this was the fact or no, it ſeems impoſſible to 
admit the evidence of Mr Begbie to determine that fact, 
when he is under a ſtrong temptation of determining it in 
one way, whether true or falſe, unleſs he will ſubject him- 
ſelf to the imputation, of having given, not only an im- 
F proper, but a fraudulent nen TR one oreditor to 
| | RO EIS another. | 
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Upon the W it 18 ninbhy Rah yours: Loydivfips, 
on one or all of the above grounds, will have no doubt to 


Al. . adhere to the Lord Ordinary's interlocutor, 3 and to give 
1 the nd in favour of the E gas ee b 

Wl 1. rapes wheredf, dec. 25TH; . 
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